THE question whether a vendee of land, who defaults after having paid one or more instalments of the price, can maintain an action for the recovery of any part of such instalments, is but a subordinate part of a larger problem. When can any contractor who is himself in default get judgment for compensation for a part performance rendered by him? It is a question of vital import to building contractors, sellers and buyers of goods, employees who have quit service or have been discharged for cause, as well as to vendees of land. In all these cases alike, there are conflict and inconsistency and differences of opinion as to what public policy and the general welfare require. The position of the defaulting vendee, however, has generally not been consciously related to the other types of cases.
THE RIGHT OF A DEFAULTING IrE XDEE TO THE RESTITUTION OF INSTAL-MENTS PAID ARTHUR L. CORBLN 0 THE question whether a vendee of land, who defaults after having paid one or more instalments of the price, can maintain an action for the recovery of any part of such instalments, is but a subordinate part of a larger problem. When can any contractor who is himself in default get judgment for compensation for a part performance rendered by him? It is a question of vital import to building contractors, sellers and buyers of goods, employees who have quit service or have been discharged for cause, as well as to vendees of land. In all these cases alike, there are conflict and inconsistency and differences of opinion as to what public policy and the general welfare require. The position of the defaulting vendee, however, has generally not been consciously related to the other types of cases.
In order to reconcile decisions, to eliminate actual conflict in the future, and to construct a consistent system of law, it is necessary to give more definite consideration to the equitable rules against the enforcement of penalties and forfeitures. If a contractor has committed a total breach of his contract, having rendered no performance whatever thereunder, no penalty or forfeiture will be enforced against him; he will be required to do no more than to make the injured party whole by paying full compensatory damages. In like manner, a contractor who commits a breach after he has rendered part performance must also make the injured party whole by payment of full compensatory damages. The part performance rendered, however, may be much more valuable to the defendant than the amount of the injury caused -by the breach; and in such case, to allow the injured party to retain the benefit of the part performance so rendered, without making restitution of any part of such value, is the enforcement of a penalty or forfeiture against the contractbreaker. In these cases the following questions should be plainly * Townsend Professor of Law, Yale University; editor of ANsoNq, PiuiN-CIPLES OF THE LAW OF CONTRAcr (Am. ed.)
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In order to reconcile decisions, to eliminate actual conflict in the future, and to construct a consistent system of law, it is necessary to give more definite consideration to the equitable rules against the enforcement of penalties and forfeitures. If a contractor has committed a total breach of his contract, having rendered no performance whatever thereunder, no penalty or forfeiture wiIl be enforced against him; he will be required to do no more than to make the injured party whole by paying full compensatory damages. In like manner, a contractor who commits a breach after he has rendered part performance must also make the injured party whole by payment of full compensatory damages. The part performance rendered, however, may be much more valuable to the defendant than the amount of the injury caused .by the breach; and in such case, to allow the injured party to retain the benefit of the part performance so rendered, without making restitution of any part of such value, is the enforcement of a penalty or forfeiture against the contractbreaker. In these cases the foIlowing questions should be plainly * Townsend Professor of Law, Yale University; editor of ANsoy, PlUN-CIPLES OF THE LAw OF CONTRACT (Am. ed.) [1013] YALE LAW JOURNAL put and definitely answered: Is a plaintiff who has partly performed a contract to be penalized more strongly than one who has not performed at all? Secondly, is a plaintiff who has almost fully performed his contract to be penalized more heavily than one who has performed only a small part of the contract? If a plaintiff in default is in no case to be given a restitutionary remedy, and if he must forfeit his entire part performance for nothing in return, whether that part is great or small, we are answering the foregoing questions in the affirmative. In this article, the cases involving the vendee's right of restitution will be collected in considerable quantity; and an attempt will be made to analyze and classify them in accordance with the facts that were actually involved, as well as with the decision and reasoning of the court.
There are almost innumerable cases dealing with the right of a defaulting vendee to get restitution of instalments of the price paid by him prior to the default. The facts in these cases are of a very considerable variety, so that the right of restitution may well exist in some but not in others. Cases granting restitution and cases denying it can frequently be reconciled on reasonable grounds. In statements of the law, however, this is geneally disregarded, the assumption being that all claims by a defaulting vendee should be decided alike. On such an assumption as this, it may be said that a very great majority of the cases have refused restitution.
It has been thought by some that restitution should always be refused, for the good and sufficient reason that the plaintiff is one who is guilty of a breach of contract and should never be allowed to have advantage from his own wrong; and cases are numerous that lay down such a rule, even where there is no express provision for forfeiture.-It is true that he has broken his 1 Flagler v. Kroonen, 61 Cal. App. 359, 214 Pac. 1006 ; Beck v. Swank, 55 Cal. App. 552, 203 Pac. 1010 ; Petersen v. Bunting, 43 Cal. App. 707, 185 Pac. 508 (1919) ; Wheeler v. Mather, 56 Ill. 41 (1870); Ryan v. Shoenberger, 224 Ill. App. 308 (1922) ; Roberts v. Yaw, 62 Kan, 43, 61 Pac. 409 (1900) ; Frost v. Frost, 11 Me. 235 (1835); Nelson Real Est. Agency v. Seeman, 147 Minn. 354, 180 N. W. 227 (1920) ; Lowry v. Robinson, 3 Neb. (Unoff.) 145, 91 N. W. 174 (1902) ; Page v. McDonnell, 55 N. Y. 299 (1873) ; Toomey v. Sporn, 145 Okla. 38, 291 Pac. 22 (1930) ($1,000 down payment on an $18,000 purchase); Helm v. Rone, 43 Okla. 137, 138, 141 Pac. 678, 679 (1914) , "the rule is, without exception, that where a party advances money in part performance of an executory contract of sale, and afterwards breaches his contract, he cannot recover the money paid;" Boyd v. McCullough, 137 Pa. 7, 20 Atl. 630 (1890) ($811 paid, out of $1,350). See extensive notes in L. R.A. 1918B 540, and 59 A.L.R. 189 (1929) .
In Lawrence v. Miller, 86 N. Y. 131, 140 (1881), the court refused to give judgment for restitution of instalments paid by the vendee, saying: "The defendant came by it rightfully; in pursuance of a contract lawfully made, between competent parties. He has made no breach of that contract.
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In this article, the cases involving the vendee's right of restit ution will be collected in considerable quantity; and an attempt will be made to analyze and classify them in accordance with the facts that were actually involved, as well as with the decision and reasoning of the court.
There are almost innumerable cases dealing with the right of a defaulting vendee to get restitution of instalments of the price paid by him prior to the default. The facts in these cases are of a very considerable variety, so that the right of restitution may well exist in some but not in others. Cases granting restitution and cases denying it can frequently be reconciled on reasonable grounds. In statements of the law, however, this is generally disregarded, the assumption being that all claims by a defaultĩ ng vendee should be decided alike. On such an assumption as this, it may be said that a very great majority of the cases have refused restitution.
It has been thought by some that restitution should always be refused, for the good and sufficient reason that the plaintiff is one who is guilty of a breach of contract and should never be allowed to have advantage from his own wrong; and cases are numerous that lay down such a rule, even where there is no exp ress provision for forfei~ure.l It is true that he has broken his 1 Flagler v. Kroonen, 61 Cal. App. 359, 214 Pac. 1006 ; Beck v. Swank, 55 Cal. App. 552, 203 Pac. 1010 ; Petersen v. Bunting, 43 Cal. App. 707, 185 Pac. 508 (1919); Wheeler v. Mather, 56 Ill. !41 (1870) ; Ryan v. Shoenberger, 224 Ill. App. 308 (1922) ; Roberts v. Yaw, 62 Kan. 43, 61 Pac. 409 (1900); Frost v. Frost, 11 Me. 235 (1835) ; Nelson Real Est. Agency v. Seeman, 147 Minn. 354, 180 N. W. 227 (1920) ; Lowry v. Robinson, 3 Neb. (Unoff.) 145, 91 N. W. 174 (1902); Page v. McDonnell, 55 N. Y. 299 (1873) ; Toomey v. Sporn, 145 Okla. 38, 291 Pac. 22 (1930) ($1,000 down payment on an $18,000 purchase); Helm v. Rone, 43 Oklu. 137, 138, 141 Pac. 678, 679 (1914) , "the rule is, without exception, that where a party advances money in part performance of an executory cont ract of sale; and afterwards breaches his contract, he cannot recover the money paid;" Boyd v. McCullough, 137 Pa. 7, 20 Atl. 630 (1890) ($811 paid, out of $1,350) . See extensive notes in L. R.A. 1918B 540, and 59 A.L.R. 189 (1929) .
In Lawrence v. Miller, 86 N. Y. 131, 140 (1881) , the court refused to give judgment for restitution of instalments paid by the vendee, saying: 'The defendant came by it rightfully; in pursuance of a contract lawfully made, between competent parties. He has made no breach of that contract. contract; for, if his non-payment of the balance promised by him is excused by the law, whether by the vendor's prior repudiation or breach, or by failure of consideration due to nobody's breach, or otherwise, all agree that he has a right of restitution. Such cases are not within the present subject. It is true, also, that the plaintiff's breach is a total breach-that is, one that goes to the essence; for if it is a mere partial and minor breach, it does not justify the vendor's refusal to convey, and the vendee can get damages for such a refusal, as well as the alternative remedy of restitution. But the right of a contractor, who is himself vitally in default, to some compensation of a restitutionary character, has been recognized and enforced in too many thousands of cases to deny such a right to a vendee merely because he is in default. As in other cases, we must consider why he is in default, and the terms of the contract, and the amount that he has paid, and the extent of injury that his breach has caused.
Not infrequently it has been thought sufficient reason for denying restitution that the express terms of the contract made time of the essence and provided that, in case of default, all instalments paid should be "forfeited" to the vendor or should be "retained" by him as liquidated damages. 2 But here, too, factors He has failed in no duty to the vendee. Wherefore, then, should he give up that which was rightfully his own? When and whereby did it cease to be his and to be due to the vendee? If the contract had been kept by both parties, the money paid would still be his of right. The contract would have been kept but for the breach of it by the vendee.... To maintain this action would be to declare that a party may violate his agreement, and make an infraction of it by himself a cause of action. App. 611, 115 N. E. 70 (1917); Converse v. Elliott, 200 Iowa 1023 , 205 N. W. 867 (1925 Hamaker v. Johnson, 199 Iowa 1298 , 202 N. W. 10 (1925 
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contract; for, if his non-payment of the balance promised b~" him is excused by the law, whether by the vendor's prior repudiation or breach, or by failure of consideration due to nobody's breach, or otherwise, all agree that he has a right of restitution. Such cases are not within the present subject. It is true, also, that the plaintiff's breach is a total breach-that is, one that goes to the essence; for if it is a mere partial and minor breach, it does not justify the vendor's refusal to convey, and the vendee can get damages for such a refusal, as well as the alternative remedy of restitution. But the right of a contractor, who is himself vitally in default, to some compensation of a restitutionary character, has been recognized and enforced in too many thousands of cases to deny such a right to a vendee merely because he is in default. As in other cases, we must consider why he is in default, and the terms of the contract, and the amount that he has paid, and the extent of injury that his breach has caused.
Not infrequently it has been thought sufficient l'eason for denying restitution that the ehlJress terms of the contract made time of the essence and provided that, in case of default, all instalments paid should be "forfeited" to the vendor or should be "retained" by him as liquidated damages.:! But here, too, factors He has failed in no duty to the vendee. 'Wherefore, then. should he give up that which was rightfully his own'! When and whereby did it cease to be his and to be due to the vendee'! If the contract had been kept b~' both parties, the money paid would still be his of right. The contract would have been kept but for the breach of it by the vendee.••• To maintain this action would be to declare that a party may violate his agreement, and make an infraction of it by himself a cause of action. That would be ill doctrine." :! Hansbrough v. Peck, 72 U. S. 497 (1866); Public Industrials Corp. v.
Reading Hdw. Co., 29 F. (2d) 975 ( C. C. A. 3d, 1929) ; Glock v. Howard & Wilson C. Co., 123 Cal. 1, 55 Pac. 713 (1898); Skook-um Oil Co. v. Thomas, 162 Cal. 539, 123 Pac. 363 (1912) ; Hyman v. Harbor View Land Co., 46 Cal. App. 98, 188 Pac. 828 (1920); Chubb v. J. Harker Chadwick & Co., 93 Fla. 114, 111 So. 538 (1927); Bryson v. Cra'wford. 68 Ill. 362 (1873) ; Heckard v. Sayre, 34 Ill. 142 (1864); Chrisman v. Miller, 21 Ill. 227 (1859); Stoddard v. Abercrombie, 46 Idaho 69, 266 Pac. 431 (llJ2S); Butler v. Cortner, 42 Idaho 302, 246 Pac. 314 (1926) (no recovery "at law," with suggestion that there might be "in equity," this being a civil action in a code state); Papesh v. Wagnon, 29 Idaho 93, 157 Pac. 775 (1!U6); Hawkins v. Robertson, 136 N. E. 576 (Ind. 1922); Miller v. Fletcher Save & T. Co., 78 Ind. App. 183, 133 N. E. 174 (1921) ; Krisk-y V. Bryan. 03 Ind. App. 611, 115 N. E. 70 (1917) ; Converse V. Elliott, 200 Iowa 1023, 20; ; N. W. 867 (1925) ; Hamaker V. Johnson, 199 Iowa 1298 , 202 N. W. 10 (1925 Liewen v. Blau, 184 Iowa 327, 168 N. W. 811 (1918) ; Iowa R. R. Land Co. v. I1Iickel, 41 Iowa 402 (1875) ; Gamer V. Piper, 125 Kan. 395, 264 Pac. 1071 (1928 McCain V. Hicks, 150 La. 43, 90 So. 506 (1922); Keefe v. Fairfield, 184 Mass. 334, 68 N. E. 342 (1903) ; Crenshaw V. Granet, 237 Mich. 367, 211 N. W. 636 (1927) ; Security Inv. Co. ". Meister, 214 lIIich. 337, 183 N. W. 183 (1921) ; I1Ialoy V. Muir, 62 Neb. 80, SO N. W. enter in that are considered influential in other fields of law and, in fact, are influential here. Penalties and forfeitures are not favored; and calling an outrageous penalty by the more Idndly name of liquidated damages does not absolve it from its sin. The absence of such an express provision, on the other hand, has often been given as a reason for granting restitution., The cases stating that a vendee in default cannot have restitution of instalments, and also that an express provision for their forfeiture is valid and enforceable, are so numerous that such statements are very generally regarded as existing law. They ought to be so regarded only if the actual facts in these cases are to be treated as immaterial, if other accepted principles of law that are inconsistent with them are to be disregarded, and if the various decisions that are in conflict with them are declared to be erroneous.
VENDEE HAS NO RIGHT OF RESTITUTION WHILE VENDOR STILL HAS RIGHT TO SPECIFIC PERFORMANCE
A contract for the sale of land differs in several material respects from other contracts. It is almost invariably held to be specifically enforceable at the suit of either the vendor or the Pac. 975, 979 (1923) , which contains one of the best disdussions of this subject, the court said: "There is nothing in the contract, unless it can be read between the lines, by which they agreed to forfeit payments on the purchase price. Equity abhors a forfeiture, and the law does not favor it. This is elementary; in fact, it is axiomatic in every jurisdiction of the country, and we feel justified in propounding the question: Why should anything more than compensatory damages be allowed in cases of this kind, especially where there is no stipulation in the agreement upon which to base the allowance? It is ordinarily considered oppressive and intolerable to enforce a forfeiture amounting to punitive damages even where it is expressly agreed to by the parties. A fortiori, such damages should not be awarded where they are not expressly stipulated in the contract." [Vol. 40 enter in that are considered influential in other fields of law and, in fact, are influential here. Penalties and forfeitures are not favored; and calling an outrageous penalty by the more ldndly name of liquidated damages does not absolve it from its sin. The absence of such an express provision, on the other hand, has often been given as a reason for granting restitution. a 'J'he cases stating that a vendee in default cannot have restitu M tion of instalments, and also that an express provision for their forfeiture is valid and enforceable, are so numerous that such statements are very generally regarded as existing law. They ought to be so regarded only if the actual facts in these cases are to be treated as immaterial, if other accepted principles of law that are inconsistent with them are to be disregarded, and if the various decisions that are in conflict with them are declared to be erroneous.
A contract for the sale of land differs in several material re" spects from other contracts. It is almost invariably held to be specifically enforceable at the suit of either the vendor or the 916 (1901) 332, 128 At!. 217 (1925) .
In Malmberg v. Baugh, 62 Utah 331, 342, 218 Pac. 975, 979 (1923) , which contains one of the best discussions of this subject, tho court said: "There is nothing in the contract, unless it can be read between tho lines, by which they agreed to forfeit payments on the purchase price. Equity abhors a forfeiture, and the law does not favor it. This is elementary; in fact, it is axiomatic in every jurisdiction of the country, and we feel justified in propounding the question: Why shOUld anything more than compensatory damages be allo'yed in cases of this kind, especially where there is no stipulation in the agreement upon which to base the allowance? It is ordinarily considered oppressive and intolerable to enforce a forfeiture amounting to punitive damages even where it is expressly agreed to by the parties. A fortiori, such damages should not be awarded where they are not expressly stipulated in the contract." vendee. Even before any deed of conveyance, the vendee is regarded as having some property interest in the land by virtue of the contract alone. Numbers of cases have held that he bears the risk of loss through destruction of buildings on the land before conveyance and is bound to pay the full price for a proper conveyance in spite of such destruction.4 Even the courts that decide otherwise as to this risk of loss do not doubt that the vendee has a property interest by reason of the contract.5 The vendor is often said to hold the formal title merely as security for the unpaid price, being, to some degree, in the same position as a mortgagee. He can compel payment of the price in full by a decree for specific performance, or he can foreclose his lien on the premises, the proceeding operating like the foreclosure of a mortgage., All this being true, it can be seen that there are special reasons for refusing to allow the vendee to repudiate the contract of 4 McGinley v. Forrest, 107 Neb. 309, 186 N. W. 74; (1921) Pac. 1092 Pac. (1923 , where the vendor tendered a conveyance, the vendee was denied restitution but was given a statcd time within which to pay the balance due. There was an express forfeiture clause. In some states this is a "strict foreclosure," vesting complete ownership in the vendor; but mere often the decree is for foreclosure by a sale of the property. See Aims, op. cit. supra note 4, at 226, citing many cases.
The Georgia court has said: "Where the vendee has entered and made improvements, or where he has paid a part of the purchase money, he has acquired an interest in the land. This interest is property. He cannot be deprived of such property except by virtue of some valid contract. It cannot be done by way of penalty or forfeiture. In the sale of land on credit, where the vendor retains title, he has not the absolute estate, but is a trustee holding the title only as security. For many purposes the transaction may be treated in equity as though the vendor had made a deed to the vendee, and the latter had thereupon given a conmmon-law mortgage to secure the purchase money... As in a mortgage, so in its equitable equivalent, a conditional sale of land, a forfeiture will not be enforced even for the vendee's default." Lytle v. Scottish-American Mortg. Co., 122 Ga. 458, 467, 50 S. E. 402, 406 (1905) . See also Yost v. Guinn, 106 Kan. 465, 188 Pac. 427 (1920) .
HeinOnline --40 Yale L. J. 1017 1930-1931 1931] RESTITUTION OF INSTALMENTS PAID 1017 vendee. Even before any deed of conveyance, the vendee is regarded as having some property interest in the land by virtue of the contract alone. Numbers of cases have held that he be..·u·s the l'isk of loss through destruction of buildings on the land before conveyance and is bound to pay the full price for a proper conveyance in spite of such destruction.'" Even the courts that decide otherwise as to this risk of loss do not doubt that the vendee has a property interest by reason of the contract.:; The vendor is often said to hold the formal title merely as security for the unpaid price, being, to some degree, in the same position as a mortgagee. He can compel payment of the price in full by a decree for specific performance, or he can foreclose his lien on the premises, the proceeding operating like the foreclosure of a mortgage. 6 All this being true, it can be seen that there are special reasons for refusing to allow the vendee to repudiate the conh'act of to pay the balance due. There was an e.xpress forfeiture clause. In some states this is a "strict foreclosure," vesting complete ownership in the vendor; but mere often the decree is for foreclosure by a sale of the property. See AMES, op. cit. supra note 4, at 226, citing many cases.
The Georgia court has said: "Where the vendee has entered and made improvements, or where he has paid a part of the purchase money, he has acquired an interest in the land. This interest is property. He cannot be deprived of such property except by virtue of some valid contract. It cannot be done by way of penalty or forfeiture. In the sale of land on credit, where the vendor retains title, he has not the absolute estate, but is a trustee holding the title only as security. For many purposl:S the transaction may be treated in equity as though the vendor had made a deed to the vendee, and the latter had thereupon given a common-law mortgage to secure the purchase money•••• As in a mortgage, so in its equitable equivalent, a conditional sale of land, a forfeiture will not be enforced even for the vendee's default." Lytle v. Scottish-American !I1ortg. Co., 122 Ga. 458, 467, 50 S. E. 402, 406 (1905) . See also Yost v. Guinn, 106 Kan. 465, 188 Pac. 427 (1920) .
-purchase and to recover judgment for restitution of advance instalments paid. Neither by a repudiation nor by mere failure to pay other instalments, when due, can the vendee terminate the vendor's right to payment of the full price-his right to specific performance, his right as holder of a lien for the purchase price.' As long as the vendor continues to assert these rights and to remain ready and willing to make conveyance as agreed, the defaulting vendee has no right of restitution; he cannot recover back money that he has paid if it is money that the vendor could still compel him to pay if as yet unpaid., Some of the cases denying restitution to the vendee can be justified on this reasoning, even though the court may not have used it and may not have been conscious of its application. 9 Few of them have been based upon it in express terms; but not infrequently emphasis is laid upon the fact that the vendor has at all times been ready and willing to perform as agreed. 10 This should be considered in connection with those cases that allow restitution in case the vendor has declared the contract "rescinded." 7 The vendor may still enforce specific performance after an unsuccessful suit by the vendee to get restitution of an instalment paid. Nass v. Mun. zing, 100 N. J. Eq. 421, 136 Atl. 344 (1927 Pac. 801 (1927) . The vendor's continued willingness and ability to convey will prevent restitution of instalments, even though for some independent reason the remedy of specific performance is not available to him. Keystone Hdw. Corp .purchase and to recover judgment for restitution of advance ins talments paid. Neither by a repudiation nor by mere failure to pay other instalments, when due, can the vendee terminate the vendor's right to payment of the full price-his right to specific performance, his right as holder of a lien for the purchase price/ As long as the vendor continues to assert these rights and to rem ain ready and willing to make conveyance as agreed, the de 4 faulting vendee has no right of restitution; he cannot recover back money that he has paid if it is money that the vendor could still compel him to pay if as yet unpaid. 8 Some of the cases denying restitution to the vendee can be justified on this reasonĩ ng, even though the court may not have used it and may not have been conscious of its application. 9 Few of them have been based upon it in express terms; but not infrequently emphasis is laid upon the fact that the vendor has at all times been ready and willing to perform as agreed. 10 This should be considered in connection with those cases that allow restitution in case the vendor has declared the contract "rescinded." 7 The vendor may still enforce specific performance after un unsuccessful suit by the vendee to get restitution of an instalment paid. Nass v. Munzing, 100 N. J. Eq. 421, 136 Atl. 344 (1927) . 8 Bradford v. Parkhurst, 96 Cal. 102, 30 Pac. 1106 Pac. (1892 . See also Kyger v. Caudill, 115 Okla. 102,241 Pac. 814 (1925) . The vendor can get judgment for instalments due, remaining himself ready and willing to convey as agreed, and in such case the vendee has no right to money back. Chace v. Johnson, 98 Fla. 118, 123 So. 519 (1929) Pac. 801 (1927) . The vendor's continued willingness and ability to convey will prevent restitution of instalments, even though for some independent reason the remedy of specific performance is not availablo to him. Keystone Hdw. Corp. v. Tague, 246 N. Y. 79, 158 N. E. 27 (1927) . In Nasha Holding Corp. v. Ridge Bldg. Corp., 221 App. Div. 238,223 N. Y. Supp. 223 (2d Dept. 1927) , the vendor, when sued for a down payment, successfully counterclaimed for specific performance. 9 In Hansbrough v. Peck, supra note 2, the vendor had previously obtained a decree for specific enforcement of the contract. Also in Mintle v. Sylvester, 202 Iowa 1128 , 211 N.W. 367 (1927 App. 1930 ) (deposit of $1,000 on a $15,000 contract, "the vendor being ready, able, and willing to perform upon his part"); Nance v. Avenall, 26 Cal. Pac. 551, 147 Pac. 583 (1915) ; List v. Moore, 20 Cal. App. 616, 129 Pac. 962 (1912) In order to avoid the supposed rule that a plaintiff in default has no right of restitution, the courts have often fortunately discovered a "rescission" of the contract, without making any distinction between rescission by mutual assent and that kind of unilateral rescission that consists merely in a declaration of freedom by the injured vendor while loudly asserting all of his own rights under the contract. Some consideration of what is meant by the word "rescission" is here necessary.
In the first place, it is clear that the vendee's own breach is not a rescission in any sense. It is equally clear that he cannot, by his own breach alone, create a right of any kind against the innocent vendor. If, in spite of the breach, the vendor continues to insist upon specific performance and remains ready and .illing to convey as agreed, the vendee certainly has no right to any part of his money back. But, generally, the vendor does nt insist upon specific performance and does not remain ready and willing to convey. His action, along with the other existing facts, may make it unjust for him to retain all of the money paid.
Let us first consider rescission of the contract by mutual assent of the two parties. A breach of contract is not an offer to rescind, but either party may make such an offer; and if he does so, the other has power of acceptance. The validity of such an agreement is determined in accordance with the same rules as in the case of other contracts. If there has been an effective rescission by mutual assent, neither party is any longer in default if he ever was. The mutual rights of the parties will usually be detimined by the terms of the rescission agreement. Sometimes, however, the agreement makes no provision at all with respect to instalments already paid or any other part performance rendered. In such cases, there is a right to the restitution of such instalments, making due allowance for benefits received by the vendee, but with no deduction of damages for a breach. In a few of the cases that award restitution to the vendee, there may have been such a rescission as this." 1 There is a second kind of "rescission," one that has caused a In order to avoid the supposed rule that a plaintiff in default has no right of restitution, the courts have often fortunately discovered a "rescission" of the contract, without making any distinction between rescission by mutual assent and that kind of unilateral rescission that consists merel~T in a declaration of freedom by the injured vendor while loudly asserting aU of his OVln rights under the contract. Some consideration of what is meant by the word "rescission" is here necessar~T.
In the first place, it is clear that the vendee's own breach is not a rescission in any sense. It is equally clear that he cannot, by his own breach alone, create a right of an~r kind against the innocent vendor. If, in spite of the breach, the vendor continues to insist upon specific performance and remains ready and willing to convey as agreed, the vendee certainly fu'1S no right to any part of his money back. But, generally, the vendor does not insist upon specific performance and does not remain ready and willing to convey. His action, along with the other existing facts, ma~T make it unjust for him to retain all of the money paid.
Let us first consider rescission of the contract by mutual assent of the two parties. A breach of contract is not an offer to rescind, but either party may make such an offer; and if he does so, the other has power of acceptance. The validity of such an agreement is determined in accordance with the~ame rules as in the case of other contracts. If there has been an effective rescission by mutual assent, neither party is any longer in default if he ever was. The mutual rights of the parties will usually be determined by the terms of the rescission agreement. Sometimes, however, the agreement makes no provision at all with respect to instalments already paid or any other part performance rendered. In such cases, there is a right to the restitution of such instalments, making due allowance for benefits received by the vendee, but with no deduction of damages for a breach. In a few of the cases that award restitution to the vendee, there may have been such a rescission as this. n There is a second kind of "rescission," one that has caused a good deal of confusion of thought. This is rescission by the act of the vendor alone, not as an acceptance of an offer by the vendee, but as a remedy for the vendee's breach of contract. The words and acts of the vendor in so "rescinding" may be of various kinds; but they are never "I accept your offer to rescind." Instead, the vendor may say: "I rescind the contract for your breach;" or "I declare the contract at an end and your rights terminated." At the same time, he may or he may not assert the forfeiture of instalments paid or make a claim for damages. Again, he may say nothing at all to the vendee, but may merely proceed to sell the land to some one else. The effect of such words or action by the vendor is not the same as the effect of a rescission by mutual assent. The validity and operation of such a rescission depend upon its terms and upon the fact that the parties have both assented thereto. "Rescission" by one party for breach by the other party, on the other hand, is not an agreement and has no terms; and there are no mutual expressions of assent. 12 The effect of this second kind of "rescission" by a vendor'is as follows: It is an assertion of his own privilege not to perform further, a privilege that was already created, however, by the vendee's breach, and is not created by.his assertion of it. Its legal operation consists of the fact that it extinguishes the vendor's own right to specific performance, thus also extinguishing the vendee's interest in the land and restoring to the vendor his full property interest as it existed prior to the making of the contract. These effects would not follow upon the vendee's breach alone. Furthermore, it may perhaps create a right of restitution in the vendee; but it does not extinguish the vendor's right to damages for the breach. 13 12 In Malmberg v. Baugh, supra note 3, at 337, 218 Pac. at 977, the court well understood that there had been no rescission by mutual assent. The court said: "Was there a mutual rescission as matter of law? If so, it must be upon the theory that, when a vendee defaults and the vendor for that reason terminates the contract, it amounts to a rescission entitling both parties to be put in statu quo .... In the cases cited by appellant in which the vendee was permitted to recover for payments on the purchase price, the courts also generally find there was a rescission of the contract, but in many of them, when carefully analyzed, it will be found there was no rescission at all, unless we concede that the facts and circumstances of the instant case amount to a rescission. The fact is that the rule contended for by respondent, that a defaulting vendee cannot recover for payments made on the purchase price when the vendor is without fault, has been so manifestly unjust and oppressive in many cases that courts in order to mete out justice to a defaulting vendee have placed a strained construction upon the conduct of the vendor and denominated it a 'rescission,' when such holding was hardly justified under the law as applied to the facts?"! The court held that the vendee in this case was entitled to restitution.
13 Cases holding that he has no right to damages must generally be 1020 (Vol. 40
HeinOnline --40 Yale L. J. 1020 [1930] [1931] 1020 YALE LAW JOURNAL [Vol. 40 good deal of confusion of thought. This is rescission by the act of the vendor alone, not as an acceptance of an offer by the vendee, but as a remedy for the vendee's breach of contract. The words and acts of the vendor in so "rescinding" may be of various kinds; but they are never "I accept your offer to rescind." Instead, the vendor .may say: "I rescind the contract for your breach;" or "I declare the contract at an end and your rights terminated." At the same time, he mayor he may not assert the forfeiture of instalments paid or make a claim for damages. Again, he may say nothing at all to the vendee, but may merely proceed to sell the land to some one else. The effect of such words or action by the vendor is not the same as the effect of a rescission by mutual assent. The validity and operation of such a rescission depend upon its terms and upon the fact that the parties have both assented thereto. "Rescission" by one party for breach by the other party, on the other hand, is not an agreement and has no terms; and there are no mutual expressions of assent. 12 The effect of this second kind of "rescission" by a vendor'is as follows: It is an assertion of his own privilege not to perform further, a privilege that was already created, however, by the. vendee's breach, and is not created by·his assertion of it. Its legal operation consists of the fact that it extinguishes the vendor's own right to specific performance, thus also extinguishing the vendee's interest in the land and restoring to the vendor his full property interest as it existed prior to the making of the contract. These effects would not follow upon the vendee's breach alone. Furthermore, it may perhaps create a right of restitution in the vendee; but it does not extinguish the vendor's right to damages for the breach,13 12 In Malmberg v. Baugh, supra note 3, at 337, 218 Pac. at 977, the coul't well understood that there had been no rescission by mutual assent. The court said: "Was there a mutual rescission as matter of law? If so, it must be upon the theory that, when a vendee defaults and the vendor for that reason terminates the contract, it amounts to a rescission entitling both parties to be put in statu quo• ••. In the cases cited by appellant in which the vendee wa~permitted to recover for payments on the purchase price, the courts also generally find there was a rescission of the contract, but in many of them, when carefully analyzed, it will blJ found there was no rescission at all, unless we concede that the facts and circumstances of the instant case amount to a rescission. The fact is that the rule contended for by respondent, that a defaulting vendee cannot recover for payments made on the purchase price when the vendor is without fault, has been so manifestly unjust and oppressive in many cases that courts in order to mete out justice to a defaulting vendee have placed a strained construction upon the conduct of the vendor and denominated it a 're~lCis sion,' when such holding was hardly justified under the law as applied to the facts?" The court held that the vendee in this case~vas entitled to restitution.
:13 Cases holding that he has no right to damages must generally be As has been said previously, the vendee can have no right of restitution as long as he still has his purchaser's interest in the land and the vendor still has his right to specific performance of the balance. But now that the vendor has terminated these, the question of restitution may properly arise. There are cases holding that the vendee has a right to restitution of instalments paid if the vendor has thus "rescinded";2 1 and there are other cases refusing restitution on the ground that there has been no "rescission." 15 In both kinds of cases it may not be at all clear regarded as in error. The vendee should never be given restitution of all instalments paid, without a deduction for injury done. Damages were awarded to the vendor in spite of such a "rescission" by him in Malnmberg v. Baugh, s-upra note 3.
14 In Pierce v. Staub, supra note 3, where the vendee defaulted after paying $60,000 out of a total of $150,000, the court gave judgment for restitution of the money so paid, on the theory of "rescission," although clearly there was no mutual assent to rescind. Here the court employed the fiction of a mutual rescission in order to avoid an inequitable forfeiture, which, as the court said, "equity abhors and the law does not favor." In Howard v. Stillwagon, 232 Pa. 625, 628, 81 Atl. 807, 808 (1911) , the vendee got judgment for instalments paid in advance, the vendor having ousted him from possession of the land. The court said: "The rights of each of the parties must be found in the agreement, and, in the absence of anything therein authorizing the appellees to treat as forfeited to them the purchase money which the appellant paid them, andi which they accepted from him before they undertook to rescind after they had the right to do so, their claim to retain it is no more favored by the law than in equity. Even if they had resold the property at a loss, they could not have retained out of the nipneys paid them by the appellant more than sufficient to reimburse them for the loss sustained. 
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As has been said previously, the vendee can have no right of restitution as long as he still has his purchaser's interest in the land and the vendor still has his right to specific performance of the balance. But now that the vendor has terminated these, the question of restitution may properly arise. There are cases holding that the vendee has a right to l·estitution of instalments paid if the vendor has thus "rescinded"; U and there are other cases refusing restitution on the ground that there has been no "rescission." 1~In both kinds of cases it may not be at all cl~'l.r regarded as in error. The vendee should never be given restitution of aU instalments paid, without a deduction for injury done. Damages 'Were awarded to the vendor in spite of such a "rescission" by him in Malmberg 755 (1912) .
In Pierce v. Staub, supra note 3, where the vendee defaulted after pa~Tjng $60,000 out of a total of $150,000, the court gave judgment for restitution of the money so paid, on the theory of "rescission," although clearly there was no mutual assent to rescind. Here the court employed the fiction of a mutual rescission in order to avoid an inequitable forfeiture, which, as the court said, "equity abhors and the law does not favor." In Howard v. Stillwagon, 232 Pa. 625, 628, 81 Atl. 807, 808 (1911) , the vendee got judgment for instalments paid in advance, the "endor having ousted him from possession of the land. The court said: "The l·ights of each of the parties must be found in the agreement, and, in the absence of anything therein authorizing the appellees to treat as forfeited to them the purchase money which the appellant paid them, andl which they accepted from him before they undertook to rescind afte~they had the right to do EO, their claim to retain it is no more favored b~T the law than in equity. Even if they had resold the property at a loss, they could not have retained out of the IQoneys paid them by the appellant more than sufficient to reimburse them for the loss sustained."
1~Golly v. Grinnell ColI. Found., 204 Iowa 319, 213 N. W. 2;)2 (1927) ("the contract was terminated by forfeiture and not by reEcission"); Downey v. Riggs, 102 Iowa 88, '10 N. W. 1091 (1897) (instalments not recoverable if vendor has not rescinded or refused to complete); Hanschild v. Stafford, 25 Iowa 428 (1868); Steinbach v. Pettingill, G7 N.J.L. 36, 50 Atl. 443 (1901) (no recovery if vendor is rendy and willing to complete); Keystone Hdw. Corp. v. Tague, SZLpl·a note '1 (the vendor was read~' and willing to convey, and he counterclaimed for specific performance, the denial of this remedy not being based on any inability or unwillingness) j Kershaw v. Hurtt, 66 Okla. 117, 168 Pac. 202 (1917); Lea v. Blockland, 122 Ore. 230, 257 Pac. 801 (1927) (buyer asked relief from the contract, the defendant remaining ready and willing to perform); Hathaway". Hoge, 1 Sadler 119, 1 Atl. 392 (Pa. 1885).
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[Vol. 40 whether the court meant a rescission by mutual assent or a "rescission" by the action of the vendor alone as a remedy for the vendee's breach. In some cases involving the second kind of "rescission," the court has seen the difference and has attempted to distinguish other cases on the ground that in them there had been a rescission by mutual assent. I6 This attempt is a failure, however, because the facts of the cases so classified generally justify no such distinction. Still other cases clearly recognize the distinction and refuse restitution of payments if the only rescission is the vendor's recognition of the vendee's default as a total breach and his assertion of his privilege of retaining both the land and the instalments paidIT In a most instructive case,' the Georgia court recognized that , 1026 (1929) , the court says: "It has been held that, after the vendee's breach, the vendor may agree to a mutual abandonment or rescission, in which case the vendee would be entitled to recover the amounts paid. Such were the facts proved or admitted in the following cases wherein recovery was allowed. [Ten California cases are cited.] The court further says: "But a vendee in default cannot recover where the vendor who is not in default stands upon the contract; and the right to retain the purchase money upon an unexcused default by the vendee is independent of any express clauses in the contract for the forfeiture of rights or the retention of payments as 1iquidated damages, such clauses being but declarations of what would have been the legal rights of the vendor without such provisions." In this case there was an express provision for forfeiture of instalments paid in case of defaul by the vendee; and a.breach having occurred, the vendor gave notice that the contract was cancelled and of no effect. The court held that this was not a rescission, but merely an election to enforce the express terms of the contract, and that the vendee could not recover the instalments paid. 144 Pac. 1035 144 Pac. (1914 . In the case of King v. Milliken, 248 Mass. 460, 143 N. E. 11 (1924) , the court held that the buyer who had wrongfully repudiated the contract could not maintain suit for the recovery of the deposit of °$500. It held further that the fact that the vendor had subsequently made a lease of the premises after the vendee's repudiation did not constitute a rescission. This was acquiescence in the finality of the vendee's repudiation, but it was not the acceptance of an offer of rescission, and it created no right in the vendee to the return of his deposit.
Bozeman v. Curtis, 291 Pac. 870, 871 (Cal. App. 1930): "Where the vendee is in default and the vendor is not, the latter is not liable for the purchase money unless there has been a mutual rescission of the contract. The notice of termination was not a notice of rescission because it expressly declared that the payments would be held forfeited in accordance with the contract. Rescission is itself a contract subject to the same rules of interpretation. An essential element is intent. Here the notice negatives intent to rescind." 1 Lytle v. Scottish-American Mortg. Co., supra note 6.
HeinOnline --40 Yale L. J. 1022 [1930] [1931] 1022 YALE LAW JOURNAL [Vol. 40 whether the court meant a rescission by mutual assent or a "rescission" by the action of the vendor alone as a remedy for the vendee's breach. In some cases involving the second kind of "rescission," the court has seen the difference and has attempted . to distinguish other cases on the ground that in them there had been a rescission by mutual assent. 16 This attempt is a failure, however, because the facts of the cases so classified generally justify no such distinction. Still other cases clearly recognize the distinction and refuse restitution of payments if the only rescission is the vendor's recognition of the vendee's default as a total breach and his assertion of his privilege of retaining both the land and the instalments paidP In a most instructive case,18 the Georgia court recognized .that 16 In Winter v. Kitto, 100 Cal. App. 302, 309, 279 Pac. 1024 , 1026 (1929 , the court says: "It has been held that, after the vendee's breach, the vendor may agree to a mutual abandonment or rescission, in which case the vendee would be entitled to recover the amounts paid. Such were the facts proved . or admitted in the following cases wherein recovery wus allowed. [Ten California cases are cited.] The court further says: "But a vendee in default cannot recover where the vendor who is not in default stands upon the contract; and the right to retain the purchase money upon un unexcused default by the vendee is independent of any express clauses in the contract for the forfeiture of rights or the retention of payments as l\quidated damages, such clauses being but declarations of what would have been the legal rights of the vendor without such provisions." In this case there was an express provision for forfeiture of instalments paid in case of default by the vendee; and a. breach having occurred, the vendor gave notice that the contract was cancelled and of no effect. The court held that this was not a rescission, but merely an election to enforce the express terms of the contract, and that the vendee could not recover the instalments paid. Pac. 1035 Pac. (1914 . In the case of King v. Milliken, 248 Mass. 460, 143 N. E. 511 (1924) , the court held that the buyer who had wrongfully repudiated the contract could not maintain suit for the recovery of the deposit of '$500. It held further that the fact that the vendor had subsequently made a lease of the premises after the vendee's repudiation did not constitute a rescission. This was acquiescence in the finality of the vendee's repudiation, but it was not the acceptance of an offer of rescission, and it created no right in the vendee to the return of his deposit.
Bozeman v. Curtis, 291 Pac. 870,871 (Cal. App. 1930) : "Where the vendee is in default and the vendor is not, the latter is not liable for the purchase money unless there has been a mutual rescission of the contract. The notice of termination was not a notice of rescission because it expressly declared that the payments would be held forfeited in accordance with the contract. Rescission is itself a contract subject to the same rules of interpretation. An essential element is intent. Here the notice negatives intent to reseind.·'
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RESTITUTION OF INSTALMENTS PAID
by the express terms of the contract the vendor had a power of "rescission" for the vendee's breach; but it refused to enforce the ironclad provisions for forfeiture and it granted equitable relief to both parties. The vendor was not allowed both to "'rescind" and to forfeit; he could not have both the land with its improvements and the part of the price that had been paid.
VENDEE HAS NO RIGHT OF RESTITUTION UNLESS PAYMENTS
EXCEED THE VENDOR'S INJURY
If the vendor has exercised his power created by the vendee's breach and has terminated the vendee's property interest and also his own right to specific performance, must he give back any part of the payments already received? This question requires the consideration of two more matters: First, the proportion that these payments bear to the amount of injury suffered by the vendor; and secondly, the effect of an express provision in the contract that, in case of breach by the vendee, the vendor may retain some or all of the payments made. First, is there any unjust enrichment? Secondly, does the contract make a valid liquidation of damages or does it prescribe a penalty or forfeiture?
Whether the vendor has "rescinded" for the vendee's breach or not, and whether there is an express provision for forfeiture or not, it is clear that the vendee in default should in no case be given restitution of money paid unless it affirmatively appears that the money so paid is in excess of the injury caused to the vendor by the breach. The vendee sues because he asserts that retention of the money is unjust enrichment; but there is no injustice if the defendant is retaining no more than the amount of injury caused by the plaintiff's breach. In cases where the plaintiff may have a right of restitution, he should be permitted to show that the defendant's injury is less than the instalments paid; but unless he successfully shows this, he should recover nothing.
In very many of these instalment cases, the amount actually paid by the plaintiff, for the restitution of which he sues, was a small amount in comparison with the entire contract price. Sometimes it was merely a first instalment or earnest money." 
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1023 by the express terms of the contract the vendor 'had a power of "rescission" for the vendee's breach; but it l'efused to enforce the ironclad provisions for forfeiture and it granted equitable relief to both parties. The vendor was not allowed both to "rescind" and to forfeit; he could not have both the land with its improvements and the part of the price that had been paid.
VENDEE HAS NO RIGHT OF RESTITUTION UNLESS PAYMENTS EXCEED THE VENDOR'S INJURY
If the vendor has exercised his power created by the vendee's breach and has terminated the vendee's property interest and also his own right to specific performance, must he give back any part of the payments already received? This question l'equires the consideration of two more matters: First, the proportion that these payments bear to the amount of injury suffered by the vendor; and secondly, the effect of an eh-press provision in the contract that, in case of breach by the vendee, the vendor may retain some or all of the payments made. First, is there any unjust enrichment? Secondly, does the contract make a valid liquidation of damages or does it prescribe a penalty or forfeiture?
Whether the vendor has "rescinded" for the vendee's breach or not, and whether there is an eh-press provision for forfeiture or not, it is clear that the vendee in default should in no case be given restitution of money paid unless it affirmatively appe..'\rs that t~e money so paid is in excess of the injury caused to the vendor by the breach. The vendee sues because he asserts that retention of the money is unjust em'ichment; but there is no injustice if the defendant is retaining no more than the amount of injury caused by the plaintiff's breach. In cases where the plaintiff may have a right of restitution, he should be permitted to show that the defendant's injury is less than the instalments paid; but unless he successfully shows this, he should recover nothing.
In very many of these instalment cases, the amount actually paid by the plaintiff, for the restitution of which he sues, was a small am~unt in comparison with the entire contract price. Sometimes it was merely a first instalment or earnest money.ll)
In such cases, it is unlikely that the amount retained by the vendor was greater than the injury suffered by the plaintiff's v. Kitto, 100 Cal. App. 302, 279 Pac. 1024 Pac. (1929 . 359 (N. Y. 1816) , a vendee of land sued for restitution of $700 paid by him on account of the price. He had, without any sufficient justification, repudiated the contract and refused to make any further payments. The coart gave judgment for the defendant, saying: "It may be asserted, with confidence, that a party who has advanced money, or done an act in part performance of an agreement, and then stops short, and refuses to proceed to the ultimate conclusion of the agreement, the other party being ready and willing to proceed and fulfill all his stipulations, according to the contract, has never been suffered to recover for what has been thus advanced or done." But the facts in this case showed that the defendant received a much lower price on the second sale, so that the injury caused him by the plaintiff's breach was in fact more than $700. In Hansbrough v. Peck, supra note 2, the court held that the vendee had no right of restitution. In this case, however, the vendor had previously obtained a decree in chancery for the enforcement of the contract. In that proceeding the vendee ought to have asked for restitution if the facts entitled him to any. Instead of so doing, however, he brought a subsequent action for restitution. With respect to the amounts involved, the court says: "Of the $93,000 purchasemoney, they have paid only $10,000; of interest, some $28,000. They YALE LAW JOURNAL [Vol. 40 In such cases, it is unlikely that the amount retained by the vendor was greater than the injury suffered by the plaintifJ:ls v. Kitto, 100 Cal. App. 302, 279 Pac. 1024 (1929 Evertson, 13 Johns. 359 (N. Y. 1816 ), a vendee of land sued for restitution of $700 paid by him on account of the price. He had, without any sufficient justification, repudiated the contract and refused to make any further payments. The court gave judgment for the defendant, saying: /lIt may be asserted, with confidence, that a party who has advanced money, or done an act in part performance of an agreement, and then stops short, and refuses to proceed to the ultimate conclusion of the agreement, the other party being ready and willing to proceed and fulfill all his stipulations, according to the contract, has never been suffered to recover for what has been thus advanced or done." But the facts in this case showed that the defendant received a much lower price on the second sale, so that the injury caused him by the plaintiff's breach was in fact more than $700. In Hansbrough v. Peck, supra note 2, the court held that the vendee had no right of restitution. In this case, however, the vendor had previously obtained a decree in chancery for the enforcement of the contract. In that proceeding the vendee ought to have asked for restitution if the facts entitled him to any. Insteud of so doing, however, he brought a subsequent action for restitution. With respect to the amounts involved, the court says: /lOf the $93,000 purchasemoney, they have paid only $10,000; of interest, some $28,000. They breach. Whatever the amount, the plaintiff must show that it is greater than the injury done. 20 In most cases that injury is wholly unliquidated and difficult of accurate estimation; and in few cases does the plaintiff attempt to show how much it was. The defendant is not resting merely on the "letter of his bond;" he is an injured party, from whom a wrongdoer is asking the court to take money. The plaintiff has no bond upon which to rest, either in letter or in spirit. He is asking for justice. The very justice that he seeks requires him to make reparation for his wrong and, before awarding judgment, requires him to show that retention by the defendant is unjust. 2 In some cases, however, the instalments paid are large in comparison; and sometimes the plaintiff in fact shows or offers to show that the injury is less. In cases like this, the plaintiff should not be denied the opportunity to prove what he asserts, although often his evidence may be so indefinite and uncertain that it should be thrown out. If he can and does show by proper evidence that the defendant is holding an amount of money as expended for improvements $18,000. There still remained due against them $83,000 purchase-money and over $20,000 interest, at the time the vendor -went into possession. The plaintiffs themselves had been in the possession and enjoyment of the premises for a period exceeding that for which the interest on the purchase-money had been paid, which, at least, must be regarded as an equivalent for the money thus paid.' On this showing it does not appear that the defendant's enrichment was more than his injury. 20 Stennick v. Jones, 252 Fed. 345 (C.C.A. 9th, 1918) ("the damages which the appellees have suffered seem to have been considerably greater than the value of the property forfeited") ; ;,ytle v. Scottish-Amer. Mlortg. Co., supra note 6; Osterhout v. Brandts, 114 Kan. 537, 220 Pac. 171 (1923) (restitution denied because not more than defendant's injury); Sandusky v. Waller, 272 S. W. 1045 (2Mo. App. 1925 ) (the damages to defendant having exceeded the amount of the money that had been paid to him by plaintiff, the decree was undoubtedly for the right party); Harrington v. Eggen, 51 N. D. 87, 199 N. W. 447 (1924) (payment of only $5,000 out of a total price of $67,500, and the land had depreciated in value) ; Dluge v. Whiteson, 292 Pa. 334, 141 A'tl. 230 (1928) (stock of merchandise was resold at an advance by the vendor, but the court said that the vendee was "endeavoring to take advantage of the defendant's labor and skill in selling the goods without compensating him therefor"); Hathaway v. Hoge, 1 At]. 392 (Pa. 1885) (plaintiff had paid over half of the agreed price but had also operated oil wells on the land); Burton v. Ryther, 38 S. D. 342, 141 N. W. 350 (1917) ("the court found that the defendant had suffered damages sufficient in amount to offset the amounts that had been paid and expended by the plaintiff under the contract"); Pierson v. Dorff, 198 Wis. 43, 223 N. W. 579 (1929) (vendor's injury greater than the amount paid); Quinlan v. St. John, 28 Wyo. 91, 201 Pac. 149, 203 Pac. 1088 (rental value of land occupied by plaintiff may have exceeded the instalments paid, burden of proof being on the plaintiff). In Beveridge v. West Side Constr. Co., 130 App. Div. 139, 114 N. Y. Supp. 521 (1st Dep't 1909) , the vendee showed that the injury was much less than the instalments, but the court enforced the forfeiture.
21 Lipscomb v. Fuqua, 103 Tex. 585, 131 S. W. 1061 (1910) .
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HeinOnline --40 Yale L. J. 1025 1930-1931 1931] RESTITUTION OF INSTA.LMENTS PAID 1025 breach. 'Whatever the amount, the plaintiff must show that it is greater than the injury done.=o In most cases that injury is wholly unliquidated and difficult of accurate estimation; and in few cases does the plaintiff attempt to show how much it was. The defendant is not resting merely on the Ulett.er of his bond;" he is an injured party, from whom a wrongdoer is asking the court to take money, The plaintiff has no bond upon which to rest, either in letter or in spirit. He is asldng for justice. The very justice that he seeks requires him to make reparation for his wrong and, before awarding judgment, requires him to show that retention by the defendant is unjust.=1 In some cases, however, the instalments paid are large in comparison; and sometimes the plaintiff in fact shows or offers to show that the injury is less. In cases like this, the plaintiff should not be denied the opportunity to prove what he asserts, although often his evidence may be so indefinite and uncertain that it should be thrown out. If he can and does show b~r propel' evidence that the defendant is holding an amount of money as expended for improvements $18,000. There still remained due against them $83,000 purchase-!11oney and over $20,000 interest, at the time the vendor went into possession. The plaintiffs themselves had been in the posEcssion and enjoyment of the premises for a period e.xceeding that for which the interest on the purchase-money had been paid, which, at least. must be regarded as an equivalent for the money thus paid." On this showing it does not appear that the defendant's enrichment was more than his injury. 20 Stennick v. Jones, 252 Fed. 345 (C.C.A. 9th, 1918) ("the damages which the appellees have suffered seem to have been considerably greater than the value of the property forfeited"); J:.ytle v. Scottish-Amero l\rortg. Co., supra note 6; Osterhout V. Brandts, 114 Kan. 537, 220 Pac. 171 (192.'3) (restitution denied because not more than defendant's injury) i Sandus1.-y v. Waller, 272 S. W. 1045 (Mo. App. 1925 ) (the damages to defendant having e.'Xceeded the amount of the money that had been paid to him by plaintiff, the decree was undoubtedly for the right party); Harrington Y. Eggen, 51-N. D. 87, 199 N. W. 447 (1924) (payment of only $5,000 out of a total price of $67,500, and the land had depreciated in value); DIuge v. Whiteson, 292 Pa. 334, 141 A'tl. 230 (1928) (stock of merchandise was resold at an advance by the vendor, but the court said that the vendee was "endeavoring to take advantage of the defendant's labor and skill in selling the goods without compensating him therefor"); Hathaway v. Hoge, 1 Atl. 392 (Pa. 1885) (plaintiff had paid over half of the agreed price but had also operated oil wells on the land); Burton V. Ryther, 38 S. D. 342, 141 N. W. 350 (1917) ("the court found that the defendant had suffered damages sufficient in amount to offset the amounts that had been paid and eJ>.-pended by the plaintiff under the contract"); Pierson V. Dorff, 198 Wis. 43, 223 N. W. 579 (1929) (vendor's injury greater than the amount paid) ; Quinlan v. St. John, 28 Wyo. 91, 201 Pac. 149, 203 Pac. 1088 (rental value of land occupied by plaintiff may have exceeded the instalments paid, burden of proof being on the plaintiff). In Beveridge v. West Side Constr. Co., 130 App. Div, 139, 114 N. Y. Supp. 521 (lst Dep't 1909) , the vendee showed that the injury was much less than the instalments, but the court enforced the forfeiture. 21 Lipscomb v. Fuqua, 103 Te.'X. 585, 131 S. W. 1061 (1910) . a penalty rather than as compensation for injury, he should be given judgment for restitution of that amount. 2 It should in every case be borne in mind that the vendor is the wronged party and that his injury may not be capable of accurate estimation. Among the factors to be weighed are the length of the delay, the loss of rents and profits if the vendee has had possession, the depreciation in value of the land, the removal of minerals from the land. Matters tending to counterbalance these are the payment of interest to the vendor and the addition of valuable improvements of a permanent character. 2 1
The making of valuable improvements by the vendee very considerably, complicates the situation. It may neither be just to allow them to go to the vendor as a forfeiture for the vendee's breach nor to enable the defaulting vendee to compel the vendor to pay for improvements that he would not himself have made. In such a case, if the vendor is unwilling to pay for the improvements, the court may order a sale of the land with its improvements, paying the vendor in full and the balance if any to the vendee. 24 47 (1915) ; Malmberg v. Baugh, supra note 3 (restitution of instalments allowed beyond compensatory damages to the vendor, which included depreciation in value of the land, rental value, and interest). In Cornwall v. Henson, [19001 2 Ch. 298, the vendee paid all but a last small instalment. As to that he -was in default for nearly three years, and he departed from the premises for nearly two years. Meantime, the vendor resumed possession and leased to a tenant. The vendee then reappeared and tendered full payment. The contract provided that for thirty days' default the vendor might resell, pay himself the unpaid balance due, and pay any excess to the vendee. It was held that the vendor had committed a breach, the vendee not having repudiated, and that the vendee had a right to damages therefor.
23 See Cook-Reynolds Co. v. Chipman, 47 Mont. 289, 133 Pac. 694 (1913) , where matters such as these were taken into consideration in granting statutory relief to a vendee against the forfeiture of his payments.
24 "This does not lead to the conclusion that the vendor can be compelled to pay for costly changes which he did not order and does not desire, and which, though valuable, are not of a character useful to him. Such a result is obviated by the terms of the decree. If the vendor elects to take back the land, he must return the purchase money, less damages and rent. If the land has been improved, he must allow the vendee for the enhancement in value occasioned thereby, before he can take the land thus improved. But the vendee cannot force the vendor to pay for the building or other meliorations. When the vendee asks compensation therefor, another factor is injected into the case, whereby he loses the absolute right to the purchase money, and forces an accounting under which he can secure only what legally comes to him on a sale of the property, The rights of the parties must be adjusted, and, upon the vendor's paying the vendee what is equitably due for improvements and return of purchase money, the vendor has [Vol. 40 1026
HeinOnline --40 Yale L. J. 1026 1930-1931 1026 YALE LAW JOURNAL [Vol. 40 a penalty rather than as compensation for injury, he should be given judgment for restitution of that amount. 22 It should in every case be borne in mind that the vendor is the wronged party and that his injury may not be capable of acc urate estimation. Among the factors to be weighed are the length of the delay, the loss of rents and profits if the vendee has had possession, the depreciation in value of the land, the removal of minerals from the land. Matters tending to counterbalance these are the payment of interest to the vendor and the addition of valuable improvements of a permanent character. 23 The making of valuable improvements by the vendee very cons iderably, complicates the situation. It may neither be just to allow them to go to the vendor as a forfeiture for the vendee's breach nor to enable the defaulting vendee to compel the vendor to pay for improvements that he would not himself have made. In such a case, if the vendor is unwilling to pay for the improvem ents, the court may order a sale of the land with its improvem ents, paying the vendor in full and the balance if any to the vendee. 24 Where the payments made prior to the default are large in proportion to the whole price, and are therefore likely to be in excess of any injury to the vendor, the court has in some cases been astute to find a "waiver" by the vendor.25 His continuing to receive delayed payments, his express extension of time, or his statement that payment on time will not be required so as to prevent a forfeiture, may not prevent the vendee's delay in performance from being a breach; but they will prevent it from going "to the essence" and operating to discharge the contractual duty of the vendor. In such a case the latter's refusal to convey will itself be a breach, for which the vendee can get restitution, as an alternative remedy with damages. -If the amount paid by the plaintiff to the defendant is merely the agreed price of an option to buy or to sell, good for a definitely specified period, the option-holder certainly has no right to restitution of this price in case he fails to exercise his power within the period of its life. The amount so paid by him is neither a penalty nor liquidated damages; it is the price of a valuable power, good for a particular period, and at the end of that period the option-holder has received the full equivalent of his money. There is no failure of consideration or unjust enrichment if he fails to exercise his power before it expires. -T the option to take the land under the terms of the rescinded contract. If he does not desire to exercise this option, the property should be sold, the proceeds should be first applied to the payment of what is due the vendor, and the balance should be paid over to the vendee. In this way the rights of both parties are fully preserved." Lytle v. Scottish-American Mlortg. Co., supra note 6, at 470, 50 S. E. at 407. 25 Walker v. Burtless, 82 Neb. 211, 214, 117 N. W. 349, 350, 118 N. W. 113 (1908) : "By the terms of the agreement a forfeiture is to be declared under certain conditions. The forfeiture clause must be construed strictly against defendant, and if she did not declare a forfeiture, she was not, and is not, entitled to retain said money." See also Curtis v. Factory Site Co., 12 Ohio App. 148 (1919) . 2 6 Hayt v. Bentel, 164 Cal. 680, 684, 130 Pac. 432, 433 (1913) ($600 paid on a total of $825): "But this undoubtedly sound doctrine does not apply to a case where the vendor has waived the delay in making payments .... The waiver of the right to insist upon prompt payment is established by the acceptance of a part of the final installment long after it was due." See also King v. Seebeck, 20 Idaho 223, 118 Pac. 292 (1911) 
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Where the payments made prior to the default are large in proportion to the whole price, and are therefore likely to be in excess of any injury to the vendor, the court has in some cases been astute to find a "waiver" by the vendor.~~His continuing to receive delayed payments, his eA-press eA'i:ension of time, or his statement that payment on time will not be required so as to prevent a forfeiture, may not prevent the vendee's delay in performance from being a breach; but they will prevent it from going "to the essence" and operating to discharge the conh'actual duty of the vendor. In such a case the latter's refusal to convey will itself be a breach, for which the vendee can get restitution, s an alternative remedy with damages.~G If the amount paid by the plaintiff to the defendant is merely the agreed price of an option to buy or to sell, good for a definitely specified period, the option-holder certainly has no right to restitution of this price in case he fails to exercise his power within the period of its life. The amount so paid by him is neither a penalty nor liquidated damages; it is the price of a valuable power, good for a particular period, and at the end of that period the option-holder has received the full equivalent of his money. There is no failure of consideration or unjust enrichment if he fails to exercise his power before it eA-pires.t he option to take the land under the tenus of the rescinded contract. If he does not desire to exercise this option, the property should be sold, the proceeds should be first applied to the payment of what is due the vendor, and the balance should be paid over to the vendee. In this way the rights of both parties are fully preserved." Lytle v. Scottish-American Mortg. Co., supra note 6, at 470, 50 S. E. at 407. 2S Walker v. Burtless, 82 Neb. 211, 214, 117 N. W. 349, 350, 118 N. W. 113 (1908) : "By the tenus of the agreement a forfeiture is to be declared under certain conditions. The forfeiture clause must be construed strictly against defendant, and if she did not declare a forfeiture, she was not, and is not, entitled to retain said money." See also Curtis v. Factory Site Co., 12 Ohio App. 148 (1919) .
• 26 Hayt v. Bentel, 164 Cal. 680, 684, 130 Pac. 432, 433 (1913) (~GOO paid on a total of $825) : "But this undoubtetlly sound doctrine does not apply to a case where the vendor has waived the delay in making payments.••• The waiver of the right to insist upon prompt payment is established by the acceptance of a part of the final installment long after it was due." See also King v. Seebeck, 20 Idaho 223, 118 Pac. 292 (1911) (waiver here by a contractual rescission) ; Graham v. Merchant, 43 Ore. 294, 72 Pac. 1088 (1903 ($29,544 paid, out of total of~O,OOO) ; Lowenstein v. Armstrong, 27 Pa. Super. Ct. 543 (1905) (vendee found not in default because vendor had not te~dered conveyance) ; Burchfield v. Hageman, 35 S. D. 147, 151 N. W. 47 (1915) ; Spedden v. Sykes, 51 Wash. 267, 98 Pac. 752 (1908) ($5,000 paid on total of $20,000) ; Whiting v. Doughton, 31 Wash. 327, '11 Pac. 1026 Pac. (1903 ($220 paid, total of $275, and improvements made) . 21 See Torrey v. McFadyen, 165 N. C. 237, 81 S. E. 296 (1914) .
FORFEITURE PROVISION DISTINGUISHED FROM A GENUINE LIQUIDA-
TION OF DAMAGES
An express provision in a contract for the sale of land or chattels that time shall be of the essence and that in case of nonpayment of any instalment at the time 'specified all previous instalments (and not merely a first instalment or other definite amount) may be retained by the vendor as liquidated damages, ought to be held to be a penalty provision and, therefore, unenforceable. 28 Indeed, there are some very well-considered cases in which the court has held that in spite of such an express provision the vendee can recover the instalments already paid, less damages for the injury that his breach has caused to the vendor; 219 in some of them, the decision was rested upon a supposed "rescission" by the vendor. Many other cases have held the contrary; but most of them, as has been indicated previously, can be explained on other and better grounds-as that the vendor still 28 InA Malmberg v. Baugh, supra note 3, at 345, 218 Pac. at 980, the court clearly recognized the penalty element in such an agreement. The contract in this case contained no express provision for a forfeiture of instalments paid, but it did provide for the return of the deed of conveyance to the vendor by the party to whom it had been delivered in escrow. The court said: "The rule contended for by respondent, carried to its logical sequence, would forfeit every dollar paid by appellants and still leave respondents in possession of the land even if appellants had paid the last instalment but 'one, and then defaulted ....
A rule that admits of such oppression and hardship is unjust and inequitable. It ought not to be enforced in a court of justice whenever the damages exceed an adequate and just compensation for the wrong complained of." In the case of In re Dagenham Dock Co., L. R. 8 Ch. App. 1022 App. , 1025 App. (1873 , it was said by Mellish, L. J.: "I have always understood that where there is a stipulation that if, on a certain day, an agreement remain either wholly or in any part unperformed -in which case the real damage may be either very large or very trifling -there is to be a certain forfeiture incurred, that stipulation is to be treated as in the nature of a penalty. Pac. 161 (1922) , the court took notice of a code provision (CAL. Civ. Cons, § 3275) with regard to relief from forfeitures and permitted the vendee to amend his petition so as to bring his claim for restitution within the terms of the statute. This code provision has not been referred to in many of the California cases involving restitution of payments. See (1930) 18 CALiF. L. RaV. 681. See also Fickbohm v. Knaust, 61 Cal. App. 369, 284 Pac. 692 (1930) . In Cook-Reynolds Co. v. Chipman, supra note 23, restitution was granted in spite of an express forfeiture on the basis of § 6039 of the Revised Code. In Sabas v. Gregory, 91 Conn. 26, 98 Atl. 293 (1916) , the buyer was given judgment for the excess of payments over injury, nothing being said as to penalties or liquidated damages. An express provision in a contract for the sale of land 01' chattels that time shall be of the essence and that in case of nonpayment of any instalment at the time 'specified all previous iJ}.stalments (and not merely a first instalment or other definite amount) may be retained by the vendor as liquidated damages, ought to be held to be a penalty provision and, therefore, unen· forceable. 28 Indeed, there are some very well-considered cases in which the court has held that in spite of such an express provision the vendee can recover the instalments already paid, less damages for the injury that his breach has caused to the vendol'; 29 in some of them, the decision was rested upon a supposed "rescission" by the vendor. Many other cases have held the contrary; but most of them, as has been indicated previously, can be explained on other and better grounds-as that the vendor still 28 In. Malmberg v. Baugh, supra note 3, at 345, 218 Pac. at 980, the court clearly recognized the penalty element in such an agreement. The contract in this case contained no express provision for a forfeiture of instalments paid, but it did provide for the return of the deed of conveyance t~tho vendor by the party to whom it had been delivered in escrow. The court said: "The rule contended for by respondent, carried to its logical sequence, would forfeit every dollar paid by appellants and still leave respondents in possession of the land even if appellants had paid the lust instalment but 'one, and then defaulted. . . . A rule that admits of such oppression and hardship is unjust and inequitable. It ought not to be enforced in a court of justice whenever the damages exceed an adequate and just com· pensation for th~wrong complained of." In the case of In 1'0 Dagenham Dock Co., L. R. 8 Ch. App. 1022 App. , 1025 App. (1873 , it was said by Mellish, L. J.:
"I have always understood that where there is a stipulation that if, on a certain day, an agreement remain either wholly or in any part unperformed -in which case the real damage may be either very large or very trifling -there is to be a certain forfeiture incurred, that stipulation is to be treated as in the nature of a penalty." 29 Sherburne v. Hirst, supra note 22; Lytle v. Scottish-Amero Morlg. Co., supra note 6; Brown v. Verzani,' 181 Iowa 237, 164 N. W. 601 (191'1); Waters v. Pearson, 163 Iowa 391, 144 N. W. 1026 (1914 Mining Co., 104 Okla. 45, 230 Pac. 492 (1924) ; Steedman V. Drinkle, [1916] 1 A. C. 275; Brown v. Walsh, 45 Onto L. R. 646 (1919) . In Troughton V. Eakle, 58 Cal. App. 161, 208 Pac. 161 (1922) , the court took notice of a code provision (CAL. CIV. CODE, § 3275) with regard to relief from forfeitures and permitted the vendee to amend his petition so as to bring his claim for restitution within tho terms of the statute. This code provision has not been referred to in many of the California cases involving restitution of payments. See (1930) 18 CALIF. L. REV. 681. See also Fickbohm V. Knaust, 61 Cal. App. 369, 284 Pac. 692 (1930) . In Cook-Reynolds~Co. v. Chipman, supra note 23, restitution was granted in spite of an express forfeiture on the basis of § G039 of the Revised Code. In Sabas V. Gregory, 91 Conn. 26, 98 Atl. 293 (191G) , the buyer was given judgment for the excess of payments over injury, nothing being said as to pena1ties or liquidated damages.
has a right to full specific performance, or that the vendor's injury is not shown to be less than the instalments paid.-' Cases of this sort have one important difference from cases in which a party promises to pay a specified sum as liquidated damages in case of a future breach. It is the difference between an agreement that a vendor shall be privileged to keep what he has already received and an executory promise creating in the vendor a right that money shall be paid to him. It is the difference between the executed and the executory, between possession and the hope to possess, between a bird in the hand and a bird in the bush. Here it may be that possession is nine points in the law. It is little less harsh on the vendee that the vendor may keep sums already paid when they are in excess of injury suffered than to compel him to pay a sum not yet paid, if we consider the fact that the agreed exchange for those sums is not going to be performed. : " But there are sometimes substantial reasons for letting a vendor keep instalments already paid that are not applicable to the enforcement of an executory promise to pay. The instalments, when paid, come to him as his own, and he is justified in making investments and expenditures in accordance therewith. Nevertheless, in the absence of any proof of such a justified change of position involving an impossibility of restoring the former stat us quo, the vendor should not be allowed to keep, by way of penalty or forfeiture, that which he would not be allowed to recover if it had not yet been paid. Possession itself should not be nine points in law, even though in some instances changes of position may mount up as high as ten points. The injured party should be given full compensation, and no more; and he should be required to trust a disinterested court to determine its amount, rather than to make use of his economic power in advance not only to drive a hard bargain, but also to determine the penalty for breach.
That such contracts do, in fact, provide for a penalty in place of just compensation cannot be doubted. In most such instances the breach consists of the mere non-payment of money at the time specified; and the amount of the forfeiture increases as performance proceeds, so that the penalty grows larger as the breach grows smaller. 32 A provision that time shall be of the essence is in itself harsh enough, as is indicated by the fact that equity (now the prevailing law) would practically never make it of the essence in the absence of an express provision. 
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1029 has a right to full specific performance, or that the vendor's injury is not shown to be less than the instalments paid.~() Cases of this sort have one important difference from cases in which a party promises to pay a specified sum as liquidated damages in case of a future breach. It is the difference between an agreement that a vendor shall be privileged to keep what he has already received and an executor:\' promise creating in the vendor a right that moneJ' shall be paid to him. It is the difference between the executed and the executor:\', between possession and the hope to possess, between a bird in the hand and a bird in the bush. Here it may be that possession is nine points in the law. It is little less harsh on the vendee that the vendor may keep sums already paid when they are in excess of injury suffered than to compel him to pay a sum not yet paid, if we consider the fact that the agreed exchange for those sums is not going to be performed. 31 But there are sometimes substantial reasons for letting a vendor keep instalments ah"ead:\' paid th..'lt are not applicable to the enforcement of an executor:\' promise to pay. The instalments, when paid, come to him as his own, and he is justified in making investments and eh-penditures in accordance therewith. Nevertheless, in the absence of any proof of such a justified change of position involving an impossibility of restoring the former sta,tus qUQ, the vendor should not be allowed to keep, by way of penalty or forfeiture, that which he would not be allowed to recover if it had not yet been paid. Possession itself should not be nine points in law, even though in some instances changes of position may mount up as high as ten points. The injured party should be given full compensation, and no more; and he should be required to trust a disinterested court to determine its amount, rather than to make use of his economic power in advance not only to drive a hard bargain, but also to determine the penalty for breach.
That such contracts do, in fact, provide for a penalty in place of just compensation cannot be doubted. In most such instances the breach consists of the mere non-payment of money at the time specified; and the amount of the forfeiture increases as performance proceeds, so that the penalty grows larger as the breach grows smaller. 32 A provision that time shall be of the essence is in itself harsh enough, as is indicated by the fact that equity (now the prevailing law) would practically never make it of the essence in the absence of an express provision. Under Ry. v. Mitchell-Crittenden Tie Co., 190 Fed. 544 (C.C.A. 8th, 1911) . such a provision, failure by the vendee to make a payment on time deprives him of his right to the promised conveyance; and he cannot compel a specific conveyance by the vendor," at least in the absence of circumstances of great hardship. 3 4 But the very fact that it often seems harsh to deprive the vendee of his contract right to a conveyance because of a mere delay in payment and that the performance of an express condition precedent is sometimes excused because of impossibility or extreme difficulty, a fortiori indicates the injustice of permitting the vendor to keep an outrageous penalty merely because he has collected it in advance. Indeed, there are good cases holding that a vendee who fails to pay as agreed can get a decree for specific performance by the vendor, in spite of an express provision for forfeiture, if payments or improvements have been made greatly in excess of any injury to the vendor3 5
The cases now under discussion differ also from those in which a party makes a deposit as security for performance, to be forfeited in case of his default; but the difference is somewhat less than that just considered above. The instalments paid by a vendee are paid as part of a promised performance and go to the vendor for his own use as he may see fit. The deposit is put into his possession merely as security; and he is not privileged to use it in making investments or expenditures. In such a case, he is not permitted to keep it all if it operates as a penalty instead of just compensation for injury suffered. Here possession as security only is not nine points in the law. While these cases can be distinguished from those providing for retention of all advance instalments, it is believed that the same result should be reached, in the absence of a change of position by the vendor, as suggested above.
The express provision for retention of money by the vendor 1030 YALE LAW JOURNAL [Vol. 40 such a provision, failure by the vendee to make a payment on time deprives him of his right to the promised conveyance; and he cannot compel a specific conveyance by the vendor,33 at least jn the absence of circumstances of great hardship.34 But the very fact that it often seems harsh to deprive the vendee of his contract right to a conveyance because of a mere delay in paym ent and that the performance of an express condition precedent is sometimes excused because of impossibility or extreme diffic ulty, a fortiori indicates the injustice of permitting the vendor to keep an outrageous penalty merely because he has collected it in advance. Indeed, there are good cases holding that a vendee who fails to pay as agreed can get a decree for specific performance by the vendor, in spite of an express provision for forfeit ure, if payments or improvements have been made greatly in excess of any injury to the vendor. 3s
The cases now under discussion differ also from those in which a party makes a deposit as security for performance, to be forfeited in case of his default; but the difference is somewhat less than that just considered above. The instalments paid by a vendee are paid as part of a promised performance and go to the v,endor for his own use as he may see fit. The deposit is put into his possession merely as security; and he is not privileged to use f it in making investments or expenditures. In such a case, he is not permitted to keep it aU if it operates as a penalty instead of just compensation for injury suffered. Here possession as sec urity only is not nine points in the law. While these cases can be distinguished from those providing for retention of all adṽ ance instalments, it is believed that the same result should be reached, in the absence of a change of position by the vendor, as suggested above. '
The express provision for retention of money by the vendor may in some cases properly be held to be one for liquidated damages. This may be so, irrespective of the words used in the contract. It is not conclusive for or against a party that the contract describes the amount as a penalty, a forfeiture, or liquidated damages. If the provision is merely for the retention of a comparatively small sum paid as earnest money or as a first instalment, and not for the retention of all instalments that may have been paid, few or many, large or small, it should usually be held to be a genuine provision for liquidated damages, the actual injury being uncertain and difficult to estimate and the amount not being unreasonable or disproportionate to the total values involved.2 In such a case the vendor may retain the amount specified as liquidated damages; but he must return all other instalments if he wishes to retain the land itself. T
CONDITIONAL SALE OF GOODS COMPARED
Similar problems have arisen in the case of conditional sales of goods. Formal title is reserved as security for payment of the price. The contract sometimes expressly provides for forfeiture of payments in case of a default and sometimes does not. The common law courts generally enforced a forfeiture in these cases, sometimes suggesting that the buyer might have relief in equity. There were numerous cases, however, that permitted the buyer HeinOnline --40 Yale L. J. 1031 1930-1931 1931] RESTITUTION OF INSTALMENTS PA.ID 1031 may in some cases properly be held to be one for liquidated damages. This may be so, irrespective of the words used in the contract. It is not conclusive for or against a party that the contract describes the amount as a penalty, a forfeiture, or liquidated damages. If the provision is merely for the retention of a comparatively small sum paid as earnest money or as a first instalment, and not for the retention of all instalments that may have been paid, few or many, large or small, it should usually be held to be a genuine provision for liquidated damages, the actual injury being uncertain and difficult to estimate and the amount not being unreasonable or disproportionate to the total values involved.:: 6 In such a case the vendor may retain the amount specified as liquidated damages; but he must return aU other instalments if he ,vishes to retain the land itself.~r
Similar problems have arisen in the case of conditional sales of goods. Formal title is reserved as security for payment of the price. The contract sometimes e~"pressly provides for forfeiture of payments in case of a default and sometimes does not. The common law courts generally enforced a forfeiture in these c..'lses, sometimes suggesting that the buyer might have relief in equi~l'. There were numerous cases, however, that permitted the buyer to recover money paid, so far as it was in excess of injury, on the theory that there had been a rescission of the contract by the seller. Just as in the land cases, "rescission" is here a slippery word, usually meaning nothing except that the seller has exercised his legal privileges as owner by retaking possession of the goods and has declared his contractual duties at an end. 8 The Uniform Conditional Sales Act, already adopted in a number of states, 9 fully recognizes that the retention of title is for security only and contains provisions for the prevention of an unjust forfeiture. In case of a retaking of the goods by the seller, the buyer can require their resale and the repayment to him of any balance remaining after full payment of the contract price and expenses. 40 If the payments already made by the buyer are small, or the depreciation in value is great, the buyer may not find it to his interest to require a resale. In such cases, the forfeiture of his interest in the goods may not operate as a penalty, but may instead be a fair compensation for the seller's injury.
Of course, the seller should in no case be deprived of his protection against loss and his security for the price. There is greater reason for this in the case of a sale of goods than in that of a sale of land. Goods generally depreciate much more rapidly than does land. 41 Therefore, if it is just and equitable for the buyer of goods to have a right of restitution, in spite of his default and in spite of an express provision for forfeiture, this is even more certainly true in the case of the vendee of land.
GENERAL CONCLUSION
The cases denying restitution can, in the light of the preceding discussion, be justified on one or more of the following grounds:
38 The cases dealing with the subject matter of this paragraph are collected and discussed by Bogert, in his Commentaries on Conditional Sales 2A UNIFORM LAWS ANNOTATED-- § § 113-115, 130-132. 39 Alaska ( Wisconsin (1919) . The New York Personal Property Law, § 65, had previously contained similar provisions. See Bogert, op. cit. supra note 38, at § 132. 40 The Act, § § 18-23, provides for redemption after default, just as in the case of land and chattel mortgages. Bogert says that "the provisions for redemption under the Uniform Act are believed to follow very closely the statutory or equitable provisions established before the Uniform Act." Op. cit. supra note 38, at 157. The provision for repayment to the buyer of the excess over the price and expenses received on resale of the goods does not follow previously existing common law, although there is some indication that equity was developing a similar form of relief. 41 The depreciation of a chattel sold and in use may be very rapid; and there are times when even land rapidly declines in value. That this generally justifies the retention of instalments on an automobile, see SULIGMAN, YALE LAW JOURNAL [Vol. 40 to recover money paid, so far as it was in excess of injury, on the theory that there had been a rescission of the contract by the seller. Just as in the land cases, "rescission" is here a sIippery word, usually meaning nothing except that the seller has exercised his legal privileges as owner by retaking possession of the goods and has declared his contractual duties at an end. 38 The Uniform Conditional Sales Act, already adopted in a number of states,3°fully recognizes that the retention of title is for security only and contains provisions for the prevention of an unjust forfeiture. In case of a retaking of the goods by the seller, the buyer can require their resale and the repayment to him of any balance xemaining after full payment of the contract price and expenses. 40 If the payments already made by the buyer are small, or the depreciation in value is great, the buyer may not find it to his interest to require a resale. In such cases, the forfeiture of his interest in the goods may not operate as a penalty, but may instead be a fair compensation for the seller's injury.
Of course, the seller should in no case be deprived of his protection against loss and his security for the price. There is greater reason for this in the case of a sale of goods than in that of a sale of land. Goods generally depreciate much more rapidly than does land. 41 Therefore, if it is just and equitable for the buyer of goods to have a right of restitution, in spite of his default and in spite of an express provision for forfeiture, this is even more certainly true in the case of the vendee of land. GENERAL 
CONCLUSION
The cases denying restitution can, in the light of the preceding discussion, be justified on one or more of the following grounds: 38 The cases dealing with the subject matter of this paragraph are coll ected and discussed by Bogert, in his Commentaries on Conditional Salcs 2A UNIFORM LAWS [130] [131] [132] Alaska (1919), Arizona (1919) , Delaware (1919 ), Now Jersey (1919 ), New York (1922 ), Pennsylvania (1925 ), South Dakota (1919 ), West Virginia (1925 ), Wisconsin (1919 . The New York Personal Property Law', § 65, had previously contained similar provisions. See Bogert, op. cit. supra note 38, at § 132. 40 The Act, § § 18-23, provides for redemption after default, just as in the case of land and chattel mortgages. Bogert says that "the provisions for redemption under the Uniform Act are believed to follow very closely the statutory or equitable provisions established before the Uniform Act."
Op. cit. supra note 38, at 157. The provision for repayment to the buyer of the excess over the price and expenses received on resale of the goods does not follow previously existing common law, although there is some indication that equity was developing a similar form of relief. 41 The depreciation of a chattel sold and in use may be very rapid; und there are times when even land rapidly declines in value. That this genẽ rally justifies the retention of instalments on an automobile, see SELIGMAN, THE ECONOMICS OF INSTALMENT SELLING (1927) 61.
(1) The defendant has not rescinded and remains ready and willing to perform, and still has a right to specific performance by the vendee; (2) the plaintiff has not shown that the injury caused by his breach is less than the instalments received by the defendant; (3) there is an express provision that the money may be retained by the vendor and the facts are such as to make this a genuine provision for liquidated damages, and not one for a penalty or forfeiture. 42 If the facts are such that none of these justifications exists, restitution should be allowed. 42 If the express provision is held to be for a penalty or forfeiture, it does not determine the damages recoverable by the vendor and does not prevent restitution to the vendee; but the vendee may still be denied restitution on either of grounds (1) and (2).
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(1) The defendant has not rescinded and remains ready and willing to perform, and still has a right to specific performance hi the vendee; (2) the plaintiff has not shown that the injury caused by his breach is less than the instalments received by the defendant; (3) there is .an express provision that the money may be l'etained by the vendor and the facts are such as to make this a genuine provision for liquidated damages, and not one for a penalty or forfeiture. 42 If the facts are such that none of these justifications exists, restitution should be allowed.
